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Our observations and detailed comments are set out below. At Bssues related to the LO EDFOViSiOH
high level, we are concerned that the proposals will have the effect

of encouraging OECD member countries to increase domestic 1. Collective  investment vehicles: application

and treaty rates of withholding tax and generally seek to impos@f the LOB and treaty entitlement

their taxing rights more assertively and possibly overly so. This

would have a negative impact on ebasder business and, in a

worstcase scenario, create serious distortions in financial mark@tse OECD 2010 CIV Report (CIV Report) recognises the

across the globe. principle of neutrality for investment held throGé\s
Wealso suggest that further work is carried out by the OECDshouldpreserved and that it is essential for fundiim

to help ensure that the Action 6 proposals are fully compatible treatybenefits so investors in funds are not disadvantaged

Background

with existing international law such as the 1969 Vienna compared with direct owners of securities. Imahgect,
Convention on the Law of Treaties (Vienna Convention). This fundsserve as an important savings vehicle for ssmtens
should both ensure that the proposals are robust enough andinvestorsegindividuals areequired increasingtpwadays
technically to withstand a legal challenge and also protect to provide for retirement themselves.

Contracting States where appropriate from the potential over Wealso note that one of the CIV Report's objectives was to

assertion of taxing rights by other jurisdictions in the guise of anttduce uncertainty when dealing with funds claiming treaty

abuse measures which could prove to be very disruptiveto croggnefits and to encourage governments to provide clarification on

borderbusiness. whether funds are entitled to treaty benefits in bilateral treaty

Asa general comment, we recommend removing the proposeégotiations. The Action 6: 2014 Deliverable (Deliverable) also

limitation on benefitd_OB) article with reliance placed instead onmentions this in relation to policy considerations that countries

a targeted general amibidance provision should consider before deciding to enter into a tax treaty (15.5 of
the newSection Csays one of the considerations should be 'the
greater certainty of treatment for taxpayers who are entitled to
benefit from the treaty'). Such principles are also consistent with
the OECD'TRACE projectaimed at simplifying and harmonising
countries' treaty relief withholding procedures.




Access to double tax treaties LOBissues

Thereis unlikely to be a single approach to treaty entitlement of Thereare specific difficulties f@1Vsin meeting the conditions

funds given that there are so many different fund structures.  of an LOB clause. InterestsdfVsare widely held, and their

However, the following principles may be helpful in dealing withinterests are often held through intermediaries. We note the

the main categories of funds. As a starting point, funds that arepeljyerableoroposes that entities that are regularly traded on

corporates, or trgated as corporates for tax purposes in _thelr _ recognised stock exchanges should be regarded as qualifying

count_ryhof esdtabllshme_nt, should be treated as persons in their ,o sqng under an LOB condition. The rationale for this appears to

own right under tateaties. . . . . be that frequent changes in ownership of listed entities mean that
In addition,CIVswill only be viable if there is a single level of meeting an LOB condition is difficult because of the lack of

tax at either investor level or at fund level. Most CIV tax regimes

provide exemption from tax at the fund level. This is usually dorl‘réformanon on residence of underlying owners and listed and

explicitly or through broad exemptions from tax on types of traded_ companies represent a low risk of being used for treaty _
income. An exemption from tax should not therefore prevent a shopping because shareholders are generally not able to exercise
fund from being resident for taurposes. control over the company.

Further funds should be regarded as the beneficial owners of Thesepoints also apply ©IVsthat are not regularly traded on
their income for double tax treaty purposes where the fund is @ recognised stock exchange. There@dvis,should not be
widely held with the investors having no control over the assets'gguired to meet an LOB conditi@!Vs may not know the
the fund whichshould be managed by an external investment beneficial owners of their interests and may not have access to
manager to determine that funds are beneficial owners of inconmgformation on the residence status and/or treaty eligibility

under double taxeaties. theirinvestors.

It could be clarified th&lVswhich take a particular legal Additionally there should be no distinction between listed and
form are all treaty eligible, or tBd¥/sthat have a certain non-listedClIVs. By way of an &orompy , in
regulatory statusdan EUUCITSauthorised CIV) should be Reporting Standard on Automatic Exchandefofmation',the
eligible for treaty benefits. OECD was persuaded that listed andlisedCIVs could be

substitutes in the hands of investors and therefore should be
treated in the samey.

However where an LOB clause is deemed necessary, it should
be noted that in the EU, thECITSDirective provides a common
regulatory framework f@lVsthat are sold to retail investors.

This has led to a workisggle marketithin the EU forCIVs.
ClVsdomiciled in one EU country are frequently and commonly
sold to investors in other EU Member States.




The consultation recognises that an LOB provision without 2. Non -CIV funds: application of the LOB and
equivalent beneficiaries presents a legal problem within the EUtegaty entitlement
it would be helpful if this point could be resolved. Furthermore,

any LOB condition should not limit the number of possible Unlike widely held funds, funds that are not widely held may not
equivalent beneficiaries because a cross border fund that is widgRjcally represent a means of accessing capital markets for smaller
held could very easily have many such investors. investors. It may also be much easier in practice for such funds to

obtain information about their investors. However, funds that are
not widely held often provide broader fiisnal benefitega

main source of capital for businesses and infrastructure projects.
Therefore, such funds should be allowed access to treaty benefits

AllowingCIVsto make treaty claims on behalf of their
investors may be a suitable approac@Iigs that arenot
personsainder a tax treaty. However, in cases where a CIV is a

personjt islikely that the CIV takes corporate form (or a legal revent business and governments from being deprived of

. . . . to
form that istreated as a corporate) in most cases. A practical 'Ssdﬁgital but this may need to be by reference to the entitlement to
in this respect is that a CIV might not be able to allocate treaty treaty of their underlying investéesjsing an equivalent
benefits to specific eligible investors when the interelses of beneficiarieapproach.

CIV are fungible. In this respect, we believe the example given on page 72 of the
TheCIV Report limits the term CIV to funds that are widely peliverable is a useful starting point although it would be helpful

held, hold a diversified portfolio of securities and are subject to to include further examples.

investor protection regulation in the country in which they are Asfar as sovereign wealth funds are concerned, such vehicles

established. There are many types of funds that may not usuallgrbenot set up with tax avoidance as a main purpose and so it

considered aslVsthat could meet this condition such as would be consistent with this to exclude such entities and their
offshore hedge funds and certain private equity, property, debt underlying interests from LOB provisions as proposed.

funds or securitisation vehicles. In an EU contexiltieenative Theexclusion for pension funds needs to be widened in the
Investment Fund Manag@irectivenow provides investor case of the EU or other regional groupings of States as noted by
protection regulation for all funds that areUdtTS the Deliverable, in particular the requirement that more than fifty

Therefore further clarification on what is meant by a CIV mayP€r cent of the beneficial interests in the pension fund are owned
be needed. The main condition should be that a fund is widely PY individuals resident in either Contracting State.
held (or intended to be widely held and marketed as such, even if Wenote that theublic discussion drdfas not asked for

it does not transpire to be widely held in practice). Other relevaemments on REITS or securitisation vehicles, th? treatment of
which also needs careful consideration and to which many of the

and necessary conditions are that its investor have no control QVer < mentioned here and in issamge will also anol
the assets of the fund, or that its assets are managed by an extornal PPl
investment manager.

Theredoes not appear to be any justification for different
treatment in treaties of funds that offer varying degrees of investor
protection regulation, which have diversified assets, or only invest

in securities (as opposed to other types of asset such as property).







